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Recent Cases
CRIMINAL LAW-PLACE OF CRIME
DETERMINES JURISDICTION
AS WELL AS VENUE
Commonwealth v. Simeone, 222 Pa. Super. 376, 294 A.2d 921 (1972)
In Commonwealth v. Simeone,1 the Superior Court of Penn-
sylvania held that the place of occurrence of a criminal act relates
to jurisdiction and not merely to venue. In so holding, the court
reiterates what has long been the law of Pennsylvania. Neverthe-
less, several interesting problems are suggested by the decision.
In Simeone, Jesse Fantozzi stole a trailer loaded with Sears,
Roebuck & Co. merchandise from a loading dock in Philadelphia.
He drove the trailer to Anthony Simeone's warehouse in neighbor-
ing Bucks County. The merchandise was then unloaded by Fan-
tozzi and Simeone into the latter's warehouse, after which Fan-
tozzi transported the empty trailer back into Philadelphia County
and abandoned it on a city street. Fantozzi and Simeone were
subsequently arrested and charged with burglary, larceny, and re-
ceiving stolen goods. At the ensuing trial in Philadelphia, before
a judge sitting without a jury, Fantozzi pleaded guilty and Simeone
was acquitted. Both Fantozzi and Simeone were indicted on the
same charges in Bucks County for the incidents occurring there.
Fantozzi's motion to quash the indictment was granted, but Sime-
one's motion was refused. Thereupon, Fantozzi was called to tes-
tify against Simeone which resulted in the latter's conviction.
Simeone appealed the conviction in Bucks County on the ground
that he had been placed in double jeopardy.
1. 222 Pa. Super. 376, 294 A.2d 921 (1972).
It is well established that "former jeopardy does not exist un-
less the previous trial was before a court of competent jurisdiction,
and a judgment void for lack of jurisdiction. . . is not a bar to a
subsequent prosecution for the same offense."'2 Jurisdiction nor-
mally refers to the "judicial power to hear and determine a crimi-
nal prosecution, whereas venue relates to and defines the particular
county or territorial area within a state or district in which the
prosecution is to be brought or tried."3 At common law and almost
universally throughout the United States today, the proper venue
of an offense is the county in which the crime was committed. 4
Unlike jurisdiction, the requirement of proper venue may be
waived by the defendant.5 Applying these principles, Simeone
claimed that the Philadelphia court had jurisdiction and that Phil-
adelphia was merely the improper venue for the trial since he had
received the stolen goods in Bucks County. Thus, if this theory
were adopted, Simeone was placed in jeopardy a second time dur-
ing the trial in Bucks County and he must be acquitted on appeal.
Judge Packel, writing the majority opinion, found no merit in
this contention, stating:
We do not start with a clean slate. Embedded in the
common law is the proposition that the subject matter
jurisdiction6 of criminal courts extends only to offenses
committed within the county of trial.7
The court thus interprets the significance attached by the common
law to the county in which a criminal act occurred as relating to
the court's power to hear the case, and not merely as relating to
the proper place for trial to be brought.
In this regard, the court cites with approval Simmons v. Com-
monwealths which contains the earliest appellate recognition of
this rule in Pennsylvania. In that case Justice Brackenbridge, dis-
senting on other grounds, stated the rule as follows:
One county is as distinct from another, as one country
from another, in respect of the right of jurisdiction. Per-
2. 22 C.J.S. Criminal Law § 244 (1961). See PA. STAT. ANN. tit. 18,
§ 112 (1973).
3. 21 AM. Jup. 2d Criminal Law § 376 (1965).
4. Id. at § 399.
5. E.g., Commonwealth v. Simeone, 222 Pa. Super. 376, 384, 294 A.2d
921, 925, n.3 (1972) ("[I]t is well settled that while venue may be waived,
jurisdiction may not").
6. This is a somewhat imprecise choice of words. A more accurate
term is "territorial jurisdiction." See Turnbaugh v. Dunlap, 406 Ill. 573,
94 N.E.2d 438, 440 (1950) where the court stated:
The concept of territorial jurisdiction . . . is not to be confused
with that of jurisdiction over the subject matter. The former re-
lates to the power of the tribunal considered with reference to the
territory within which it is to be exercised .... Jursidiction of
the subject matter, on the other hand, is the power to hear and
determine cases of the general class to which the proceeding in
question belongs.
7. 222 Pa. Super. 376, 377-78, 294 A.2d 921, 922 (1972).
8. 5 Binn. 617 (Pa. 1813).
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sonal actions follow the person, and there is a fiction of
the contract being in the county where the person is.
.. . [But] there is no fiction in a criminal case so as to
give jurisdiction. . . . [It is still] a principle 'that the
trial of all causes civil and criminal must be in the very
district where the cause of complaint arose,' 4 Black 411.
Fiction in civil cases . . . has dispensed with this as to ac-
tions purely personal, but in criminal never.9
The Simeone court reiterates this principle later in its opinion:
[TIhere is no doubt that the actuality of what our courts
have done is to treat the place of the crime as determin-
ing which court has the power to try the offense.10
The Supreme Court of Pennsylvania arrived at the same con-
clusion in Commonwealth v. Mull." There the court held that:
The locus of the crime is always in issue, for the court
has no jurisdiction of the offense unless it occurred within
the county of trial, or unless by some statute it need not.' 2
On this basis, the court ruled that because there was a real ques-
tion of where the crime had occurred, it was prejudicial error for
the trial judge to refuse the defendant's request to charge the jury
that unless they found the killing to have been committed within
the county they must acquit the defendant. This position was re-
affirmed in Commonwealth ex Tel. Chatery v. Nailor13 where a writ
of habeas corpus was granted because the evidence at trial had not
established that the crime had been committed in the county in
which the defendant had been convicted.
The Mull and Mailor rulings, restricting jurisdiction to county
limits, dictate the result in Simeone. Inasmuch as Simeone's pre-
vious trial in Philadelphia was for an offense committed outside
Philadelphia County, that court was acting beyond its jurisdiction
and therefore its judgment was void.14 Because a void judgment
is not a bar to a subsequent prosecution for the same offense, 15
Simeone's trial in Bucks County did not constitute double jeopardy.
The concurring opinion in Simeone offers two alternative
grounds for the decision. In actuality, however, both theories rest
upon the same premise. Judge Hoffman, joined by Judge Spauld-
ing, expressed the questions confronting the court as "(1) whether
9. Id. at 628-29.
10. 222 Pa. Super. 376, 379, 294 A.2d 921, 922 (1972).
11. 316 Pa. 424, 175 A. 418 (1934).
12. Id. at 426, 175 A. at 419.
13. 416 Pa. 280, 206 A.2d 43 (1965).
14. See note 2 and accompanying text supra.
15. Id.
appellant was tried twice for the same offense, and (2) if so,
whether he was tried by a court of competent jurisdiction in the
first trial."'16 Responding to the first issue, the two judges found
that there were three facts alleged in the Philadelphia and Bucks
County indictments that differed. The first disparity, the date of
the offense, and the second, the ownership of the goods, were con-
sidered immaterial variances.1 7 The third difference, however, the
county in which the offense occurred, was found to be material.
The concurring judges reasoned that because jurisdiction is only
county-wide, the evidence required to support conviction on the
Philadelphia County indictment would not be sufficient to sustain
conviction on the Bucks County indictment. Therefore, since this
is the criterion used to determine whether or not offenses are the
same for purposes of double jeopardy,' the offenses were found
to be entirely separate and distinct.
Despite the negative answer to its first inquiry, obviating the
necessity of further analysis, Judge Hoffman nevertheless discussed
the question of the validity of the jurisdiction in Philadelphia
County. Applying once again the principle that territorial juris-
diction in Pennsylvania is only county-wide, the concurring judges
found that even if the two indictments had constituted the same
offense, the Philadelphia court had no power to acquit Simeone
of receiving stolen goods in Bucks County. In support of this propo-
sition, the concurring opinion cites Commonwealth v. Klaiman.19
In that case, the defendant was accused of receiving stolen goods
and the party who sold defendant the goods testified that he had
delivered them to the defendant in Norristown, Montgomery
County. Klaiman denied the allegation and claimed he had re-
ceived the goods in Chester, Delaware County. The judge instructed
the jury that they could not convict unless they were satisfied
beyond a reasonable doubt that the stolen goods had been received
in Montgomery County. Klaiman was acquitted but the court
stated:
An acquittal, to bar another prosecution, must be in the
county in which the offense was committed. The trial and
acquittal in one county of one charged with a criminal
offense is no bar to an indictment for the same offense in
a different county, unless it appears the offense was com-
mitted in the county in which the acquittal was had.
20
16. 222 Pa. Super. 376, 382, 294 A.2d 921, 924 (1972).
17. The court explained that a difference in dates is a mere formal
defect which is of no significance unless time is of the essence in the
particular case. Similarly, a variance as to the ownership of the goods is
of no consequence as long as it is apparent that the goods alleged to
have been stolen in each indictment are the same. Id. at 383 n.2, 294
A.2d at 924 n.2.
18. E.g., United States v. American Oil Co., 296 F. Supp. 538, 540
(D.N.J. 1969).
19. 46 Pa. D. & C. 585 (Montg. 1941).
20. Id. at 587.
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The Klaiman rationale, adopted by the court in Simeone, was ex-
pressed as follows:
[A]n acquittal in a court not having jurisdiction of the of-
fense is not former jeopardy and is no bar to subsequent
trial in a court which has jurisdiction.
21
Despite the logic of, and, under the present status of the law in
Pennsylvania, the inevitability of the Simeone decision, there re-
main substantial theoretical and practical problems.
The first is suggested by Judge Hoffman's concurring opinion,
in which he quotes the Bucks County trial court as stating:
The verdict in Philadelphia was obviously grounded upon
the fact that there was no evidence to show that the [ap-
pellant] in any way participated in the burglary, larceny,
or receiving stolen goods connected with the original theft
of the trailer from the loading dock of Sears, Roebuck.
There is certainly no finding implicit in that verdict that
he was not guilty of the crime of receiving stolen goods
when they were delivered to him in Bucks County.
2 2
Because in the Simeone trial in Philadelphia the judge sat without
a jury, it was possible to determine the rationale behind the deci-
sion since a trial judge may, in his discretion, make findings of fact
or explain his decision. However, had there been a jury at the
trial, a general verdict of not guilty would have given no clue to
the grounds on which it was predicated. In other words, the jury
might well have been saying by its verdict: (1) the defendant did
not commit the crime in this county, i.e. the venue is improper in
this county; (2) therefore, the court lacks jurisdiction of the of-
fense, i.e. "the inherent power to decide the case; ' 23 and (3) there-
fore, we must acquit so that the Commonwealth may try the de-
fendant in the proper county. On the other hand, the jury's ver-
dict of not guilty may have been an expression of their finding that
the crime was actually committed within the county, but that the
defendant took no part in it. Thus, it would be impossible to sep-
arate the question of guilt from that of venue24 and the jeopardy
of the jury trial would serve as a complete defense to any further
prosecution.
The most apparent solution to the problem of separating the
question of guilt from the question of venue lies in the use of the
21. Id.
22. 222 Pa. Super. 376, 381, 294 A.2d 921, 923-24 (1972).
23. Southern Sand & Gravel Co. v. Massaponax Sand & Gravel
Corp., 145 Va. 317, 13 S.E. 812, 813 (1926).
24. "Venue" is used here to mean the locality, more particularly the
county, in which the criminal acts are alleged to have occurred.
special verdict, which, however, may not be permitted in Penn-
sylvania. If special verdicts were to be used, the reason for ac-
quittal would be ascertainable in a jury trial as well as in a non-
jury trial and the problem would be obviated. The feasibility of
this approach is demonstrated in Klaiman.2 5 There the court in-
structed the jury that if they found that the stolen goods were not
received in Montgomery County, the county of trial, then they
should bring in a verdict of "not guilty because of lack of juris-
diction. '26 The jury did bring in this verdict. The question raised
in the ensuing motion for a new trial was whether this was a spe-
cial verdict and, if so, whether it was valid. Doubt was expressed
by the court as to whether it was technically a special verdict or
simply an explanation of the general verdict of "not guilty." The
court asserted that on rare occasions special verdicts have been
held proper 27 and therefore, even if considered special, the ver-
dict was acceptable.
28
A second interesting consideration is presented by the circum-
stances that result when venue is treated as a jurisdictional fact.
In such a situation, after hearing the case, the jury will decide as a
question of fact whether or not the court had the judicial power
to determine the specific criminal prosecution it has just deter-
mined. Moreover, the jury fulfills this function merely by de-
ciding whether or not the act occurred within some arbitrarily de-
fined geographical bounds.
A realization that geographical subdivisions within a sover-
eign state are of no significance to the substantive rights of the
defendant leads to the major criticism of the proposition advanced
in Simeone. Under Simeone a defendant who is guilty of a crimi-
nal offense may nevertheless escape punishment simply because
the locus of the crime is in question. If the jury rendered a general
verdict of not guilty based on an unexpressed finding of lack of
jurisdiction, double jeopardy would attach to and prevent any sub-
sequent prosecution for the same offense. An examination of the
25. See notes 19-21 and accompanying text supra.
26. 46 Pa. D. & C. 585, 586 (Montg. 1941) (emphasis added).
27. Commonwealth v. Eichelberger, 119 Pa. 254, 13 A. 422 (1888);
Commonwealth v. Chathams, 50 Pa. 181, 88 Am. Dec. 539 (1864); Common-
wealth v. Channing, 55 Pa. Super. 510 (1914).
28. Whether the special verdict is indeed valid under Pennsylvania
law is beyond the scope of this Note. The troublesome question, however,
may not lie so much with the validity of verdicts such as "not guilty
because of lack of jurisdiction" as with determining whether such verdicts
actually constitute special verdicts. In Pentz, Special Findings or Spe-
cial Verdicts, 60 DICK. L. REv. 67 (1955), it is stated:
Much of the difficulty in the past has arisen from the failure to
distinguish between a special verdict, and special findings.
In a special verdict, the jury finds all the facts in the case, dis-
puted as well as undisputed, and leaves the ultimate decision on
those facts to the Court. Special findings accompany a general
verdict, and serve as an aid in clarifying the facts and issues




common law provides an explanation for what is today dubious
doctrine.
29
In the early days of English jurisprudence, the jurors them-
selves were the witnesses and rendered their verdict based on their
personal knowledge. Thus, it was thought that the most quali-
fied jurors would be those summoned from the neighborhood of
the place where the criminal act on trial took place. This resulted
in the rule that criminal offenses were subject to prosecution only
in the county where committed. As the jury system evolved, the
jurors were no longer witnesses themselves, but were required to
hear evidence presented by other witnesses. However, it was still
deemed important that the jurors be from the neighborhood inas-
much as they would be most likely to know the character of the
accused and therefore better able to determine the truth. Of
course, this theory rested upon the assumption that any offense
a person might commit was apt to take place in his own locality.
This may have been a valid assumption in the early days of English
jurisprudence; however, in today's mobile society it is no longer
sound. Nevertheless, the proposition that a person accused of a
criminal offense must be tried by a jury of the visne, "which,
though originally more limited, came to be understood to be the
county where the offense was committed,"30 has anachronistically
survived. 1
It is important to distinguish this proposition from the one
embraced in the Pennsylvania constitution. It is stated therein
that "[i] n all criminal prosecutions the accused hath a right to...
a speedy public trial by an impartial jury of the vicinage. ...
Two things should be noted concerning this clause: first, the
constitution employs the word "vicinage" 3 3-not county; and sec-
ond, the constitution bestows a right in the accused-it does not
mandate that the prosecution take place in any given place. With
respect to the former, it has been held that the term "vicinage"
does not require that the trial take place in the county where the
29. See State v. Brown, 103 Vt. 312, 154 A. 579 (1931) and authorities
therein cited, from which much of the historical material in the text has
been drawn.
30. Id. at 314, 154 A. at 580.
31. The court further states: "Indeed, the rule was formerly so im-
perative that if an offense was committed partly in one county and partly
in another, the offender was not punishable at all." Id.
32. PA. CONST. art. I, § 9.
33. As originally enacted in 1784, this provision contained the word
"country." It was changed to "vicinage" in 1790. See State v. Brown,
103 Vt. 312, 154 A. 579, 581 (1931).
crime actually occurred.3 4 With respect to the latter, it must be
realized that the framers of the constitution used this language
to insure the fairest possible trial to those accused of criminal of-
fenses.3 5 In an attempt to achieve this goal, they entitled the ac-
cused to be tried before a jury of the vicinage. But, there is every
reason to believe that this constitutional right, as with most oth-
ers,3 6 is subject to waiver by the accused, as Simeone claimed. Ac-
cepting this premise, it is manifest that it is not the constitution,
but rather the ancient common law, that requires that an accused
be tried in the county in which he allegedly committed the crimi-
nal act.
In conclusion, it is submitted that we have long outgrown the
need to confine the jurisdiction of our trial courts to the boundaries
of the county in which they are situated. The identical laws pre-
vail among the counties of a state and the assumption upon which
county-wide jurisdiction was based has become invalid. Moreover,
adherence to the rule expressed in Simeone results in the added
expense and inconvenience of additional prosecutions to the Com-
monwealth. Furthermore, unless the special verdict (or general
verdict with special findings) 3 7 is employed, the common law rule
may result in an unwarranted acquittal of a guilty man because of
the jury's failure to distinguish lack of jurisdiction from guilt. The
foregoing, however, is not meant to imply in any way that the ac-
cused be stripped of his right to a trial by a jury of the vicinage.
The defendant should simply be allowed to submit himself to the
jurisdiction of a court in another county by waiving his right to
trial in the county where the offense is found to have occurred.38
Thus, it is suggested that the courts depart from their common
law precedents, or even more desirable, that the General Assembly
promulgate legislation making criminal territorial jurisdiction
state-wide.
MARK SorR
34. E.g., Commonwealth v. Swanheart, 3 Pa. D. & C. 81 (Clear. 1922).
Thus, the Legislature may pass statutes enabling a court outside the
county in which the criminal act took place to hear the case.
35. See State v. Brown, 103 Vt. 312, 154 A. 579, 581 (1931) quoting
the Council of Censors in 1784:
[T]he verification of the facts in the vicinity where they hap-
pened is one of the greatest securities to life, liberty, and happi-
ness.
36. See, e.g., Overmyer v. Frick, 405 U.S. 174 (1972).
37. See note 28 and accompanying text supra.
38. This is not conferring jurisdiction on a court by consent of the
parties, but rather submission to a court which arguendo already pos-
sesses jurisdiction.
SEARCH AND SEIZURE-MIRANDA WARNINGS
NECESSARY TO VALID CONSENT
United States v. Menke, 339 F. Supp. 1023 (W.D. Pa. 1972)
In United States v. Menke,' the Federal District Court ruled
that an accused's consent to the warrantless search of his automo-
bile did not constitute an effective waiver of his fourth amendment
rights when that consent was given after arrest and while con-
fronted by a number of law enforcement officials with apparent
authority to search the automobile. Furthermore, the court held
that a warrantless consensual search is valid only if the subject of
the search has been specifically advised of his right to withhold
consent to the search. By this decision, Judge Teitlebaum rejected
the overwhelming weight of authority which has consistently held
that one need not be specifically advised of his fourth amendment
rights before giving an effective consent.
2
On February 12, 1970, Government agents, acting upon infor-
mation received from postal authorities, inspected a parcel ad-
dressed to the defendant, Timothy Menke, and found it to contain
marihuana. The parcel was rewrapped and placed in the defen-
dant's mailbox. Approximately one hour after Menke removed the
package, federal agents entered and searched the defendant's prem-
ises pursuant to a valid warrant. The agents were unable to find
the package containing the marihuana on the premises. The de-
fendant testified that he was then taken outside and ordered to
open the trunk of his automobile, whereupon the package was
found. The agents, however, testified that the defendant, upon
questioning, volunteered the information that the package was in
the trunk of his automobile and that the defendant himself un-
locked the trunk. In either event it was not disputed that Menke
was never advised of his right to refuse the warrantless search of
his automobile. The parcel containing the marihuana was seized
by the officers and the defendant indicted for violation of the nar-
cotics laws.3 Motions to dismiss the indictment and to suppress
the evidence were subsequently heard by the district court with
1. 339 F. Supp. 1023 (W.D. Pa. 1972).
2. E.g., Gorman v. United States, 380 F.2d 158 (1st Cir. 1967); Rob-
bins v. Mackenzie, 364 F.2d 45 (1st Cir. 1966); United States v. Rembert,
284 F. 996 (D.C. Tex. 1922), See generally Comment, Consent Search:
Waiver of Fourth Amendment Rights, 12 ST. Louis L. REV. 297 (1968).
3. 26 U.S.C. § 4741(a) (1954); 26 U.S.C. § 4744(a) (1954).
Judge Teitlebaum presiding. The court rejected the Government's
contention that Menke effectively consented to the search and
granted the defendant's motion to suppress the evidence on the
basis that the defendant had not validly waived his fourth amend-
ment rights as he was not advised of these rights before he alleg-
edly consented.
4
The fourth amendment of the United States Constitution pro-
tects the people from unreasonable search and seizure.- Searches
and seizures made without probable cause and a proper warrant
are regarded as unreasonable and in violation of the fourth amend-
ment6 subject only to a few specifically established and well de-
lineated exceptions.7 An effective consent constitutes one of the
recognized exceptions." The rationale for warrantless but con-
sensual searches is twofold. First, because the fourth amendment
is for the individual's own protection, his consent or waiver of that
protection makes the resulting invasion of his privacy no longer
unconstitutional.9 Alternatively it is argued that the consent is
not a waiver at all, but simply makes the resulting search reason-
able and therefore constitutional.'"
4. The Government also contended that the search was valid under
the warrantless search exception outlined in Carroll v. United States,
267 U.S. 132 (1925), which sanctions the warrantless search of an automo-
bile when the exigent circumstances surrounding the search make it im-
practicable to secure a warrant. The court denied this contention based
on the reasoning in Coolidge v. New Hampshire, 403 U.S. 443 (1971),
which precludes application of the Carroll principle to searches of parked
and unoccupied automobiles.
The defendant also averred that his right to a speedy trial, as guaran-
teed by the sixth amendment, was abridged by the inordinate length of
time between his arrest and hearing. The court denied the motion.
5. U.S. CONST. amend. IV, states that:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated and no warrants shall issue, but upon prob-
able cause, supported by oath or affirmation, and particularly de-
scribing the place to be searched, and the person or thing to be
seized.
Because the term "unreasonable" is a correlative term the United States
Supreme Court has recognized that "each case must be judged on its own
particular facts." Lewis v. United States, 385 U.S. 206 (1966).
6. "Searches conducted outside the judicial process without prior
approval by judge or magistrate are per se unreasonable under the fourth
amendment." Katz v. United States, 389 U.S. 347, 357 (1967).
7. See, e.g., Coolidge v. New Hampshire, 403 U.S. 443 (1971) (exi-
gent circumstances); Chimel v. California, 395 U.S. 752 (1969) (incident to
arrest); Ker v. California, 374 U.S. 23 (1963) (plain view); Warden
Maryland Penitentiary v. Hayden, 387 U.S. 294 (1967) (hot pursuit); Carrol
v. United States, 267 U.S. 132 (1925) (automobiles),
8. See Davis v. United States, 327 F.2d 301 (9th Cir. 1964); United
States v. Zeimer, 291 F.2d 100 (7th Cir. 1961); Judd v. United States,
190 F.2d 649 (D.C. Cir. 1951). See generally White, Effective Consent to
Search and Seizure, 113 U. PA. L. REv. 260 (1965).
9. See Zap v. United States, 328 U.S. 624 (1946). See generally,
Comment, Effective Consent to Search and Seizure, 113 U. PA. L. REV. 260
(1964).
10. See Comment, Consent Search: Waiver of Fourth Amendment
Rights, 12 ST. Louis L.J. 297 (1967).
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In Johnson v. Zerbst," the Supreme Court of the United States
defined a constitutionally valid consent as "an intentional relin-
quishment or abandonment of a known right or privilege.' 12 More
specifically and with respect to the fourth amendment the Court in
Rosenthall v. Henderson13 ruled that "consent to search in order to
be voluntary, must be unequivocal, specific, and intelligently given,
uncontaminated by any duress or coercion, and is not lightly to be
inferred." 14 The ever present possibility of duress or coercion in
consent cases has prompted the courts to view purported waivers
of constitutional rights with suspicion,15 often resulting in a pre-
sumption against the waiver of fundamental constitutional rights.16
In making a determination as to the validity of an alleged con-
sent to search, courts have invariably used either of two estab-
lished tests. The first is characterized as the "subjective test" in
which the courts attempt a post hoc determination of the con-
senter's state of mind when the consent was given.17 Under this
format the consent is only effective when, in fact, it is unequivo-
cally and intelligently given.' 8 The alternative approach, the "ob-
jective test," requires that the courts consider the police conduct
prior to and concurrent with the alleged consent.' 9 Implicit in this
approach is the necessity of a determination as to whether that
conduct would coerce an individual in the defendant's position into
giving his consent.
Under the subjective approach the consenter's state of mind
can only be determined on a case by case basis requiring extensive
litigation of the issue. 20 The flexibility inherent in this approach
11. 304 U.S. 458 (1938).
12. Id. at 464.
13. 389 F.2d 514 (6th Cir. 1968).
14. Id. at 516.
15. "True consent, free of fear or pressure, is not so readily to be
found." Judd v. United States, 190 F.2d 649, 651 (D.C. Cir. 1951). Accord,
Bumper v. North Carolina, 391 U.S. 543 (1968).
16. See United States v. Page, 302 F.2d 81 (9th Cir. 1962), wherein the
court noted that "[c]onsent obtained under color of badge is presump-
tively coerced." Id. at 84; accord, Higgins v. United States, 209 F.2d 819
(D.C. Cir. 1954).
17. See Cipres v. United States, 343 F.2d 95 (9th Cir. 1965); Applica-
tion of Tomich, 221 F. Supp. 500 (D. Mont. 1963); United States v. Gregory,
204 F. Supp. 884 (S.D.N.Y. 1962); United States v. Alberti, 120 F. Supp.
171 (S.D.N.Y. 1954). See generally D. Wallenstein, Consent Searches, 4
Ca-M. L. BULL. 509 (1968).
18. See note 17 supra.
19. See United States v. Nikrasch, 367 F.2d 740 (7th Cir. 1967); United
States v. Zeimer, 291 F.2d 100 (7th Cir. 1961). See generally Comment,
Effective Consent to Search and Seizures, 113 U. PA. L. REv. 260 (1964).
20. See note 19 supra. See also Judd v. United States, 190 F.2d 649
is often thought to commend its use; however, advocates of the
objective test note that impossibility of truly determining one's
motives or reasons for giving the consent. Alternatively, the ob-
jective formula eliminates the necessity of an involved case by
case analysis by measuring police conduct against a predetermined
standard of conduct. 21 This approach offers the advantages of
more efficient judicial administration, expanded appellate review,
and ascertainable standards by which the police themselves may
gauge their conduct.
22
The use of objective criteria in the determination of consent
or constitutional waiver issues is not a recent innovation. Their
use has already been established with respect to fifth amendment
rights by the United States Supreme Court in Miranda v. Ari-
zona.23 The Miranda warnings were a judicial response to the
overwhelming physical and psychological advantage held by the
police during custodial interrogation. 24 The procedural safeguards
contained in the warnings, considered in conjunction with other
objective factors, including possible duress and coercion, provide
a more concrete standard for determining the voluntariness of an
accused's incriminating statements. Furthermore, the warnings in-
sure a more intelligent and knowing waiver. In Miranda, it was
noted that a specific warning of one's right to remain silent was
"the threshold requirement" for an intelligent decision as to the
exercise of that right.
25
Although the fourth and fifth amendments have often been
recognized as overlapping and protecting similar areas of personal
privacy,2 6 the courts have generally been unwilling to extend the
Miranda principle, by analogy, to fourth amendment rights. 27 In
Gorman v. United States2 the First Circuit Court held that a warn-
ing with respect to a warrantless search was implicit in the Mir-
anda warnings and therefore unnecessary.
(D.C. Cir. 1951); "Each consent search must be decided upon its own facts."
Davis v. United States, 327 F.2d 301, 306 (9th Cir. 1964); accord United
States v. Zeimer, 291 F.2d 100 (7th Cir. 1961). See generally Comment,
Effective Consent to Search and Seizure, 113 U. PA. L. REv. 260 (1964).
21. See D. Wallenstein, Consent Searches, 4 Calm. L. BULL. 509
(1968).
22. See United States v. Zeimer, 291 F.2d 100 (7th Cir. 1961). See
also Comment, Consent Searches, 5 GONZAGA L. REv. 315 (1970).
23. 384 U.S. 436 (1966).
24. See generally Comment, Consent Searches: A Reappraisal after
Miranda v. Arizona, 67 COLUM. L. REV. 130 (1967).
25. 384 U.S. at 468.
26. "The Fourth and Fifth Amendments run almost into each other."
Boyd v. United States, 116 U.S. 616, 630 (1886). See Davis v. United
States, 328 U.S. 582 (1946); Feldman v. United States, 322 U.S. 487 (1944).
But cf. Schmnerber v. California, 384 U.S. 757 (1966).
27. E.g., Gorman v. United States, 380 F.2d 158 (1st Cir. 1967); United
States v. Dupont, 169 F. Supp. 572 (1959).
28. 380 F.2d 158 (lst Cir. 1967).
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To single out for further warning a request to search the
premises of an accused is to assume that a different order
of risks has not been covered at the threshold. But that
things which might be found in a search could be used
against an accused seems implicit in the warning of the
right to remain silent.29
It has also been suggested that because the validity of the search
is founded upon the "communicative assent" of the subject, "the
vitality of fourth amendment rights are critically dependent on the
protective armor of the privilege against self-incrimination," and
therefore adequately protected by the present Miranda warnings.30
In addition, factors which were considered compelling by the Court
in Miranda-custodial interrogation in an unfamiliar and hostile
environment with no communication outside of the police station
-are not characteristic of the usual warrantless search situation
where the subject is at home or with friends and not in police cus-
tody.31 Another consideration of the courts is the possible reper-
cussion that a warning requirement may have on police efficiency.
The most persistent criticism of the Miranda warnings has been
its alleged impairment of the police function, and accordingly, the
courts are hesitant to further impair these efforts.8 2
The court in Menke, without making direct reference to the
aforementioned subjective and objective tests, nevertheless applied
them in making its determination as to the validity of the consent
in question. With respect to the subjective format, the court ob-
served that Menke was uneducated and unsophisticated in matters
of searches and seizures. 33 The consenter's character, training,
knowledge and experience are, of necessity, under the subjective
test. 4 As Menke appeared to be lacking in many of these respects,
the court concluded that his state of mind was not properly that
of one who knowingly and intentionally waived his constitutional
rights. Menke's consent was also held to be invalid under the ob-
jective test. The Menke court noted that "there were seven law
enforcement officers in the defendant's home, he was arrested,
and a search warrant was produced authorizing a search of the
29. Id. at 164.
30. See Government of Virgin Islands v. Berne, 412 F.2d 1055, 1059
(3d Cir. 1969).
31. See Wallenstein, Consent Searches, 4 CRm. L. BULL. 509 (1968).
32. Comment, Consent Search: Waiver of Fourth Amendment Rights,
12 ST. Louis L. REv. 297 (1968).
33. 339 F. Supp. at 1029.
34. E.g., United States v. Wai Law, 215 F. Supp. 684 (D.C.N.Y. 1963)
(poor understanding of English); United States v. Wallace, 160 F. Supp. 859
(D.C.D. 1958) (inarticulate); United States v. Alberti, 120 F. Supp. 171
(S.D.N.Y. 1954) (demeanor).
premises."3 5 Factors such as the manner of arrest, 6 the presence
of interrogation,3 7 and the consenter's cooperation with the police 8
are often decisive considerations under the objective approach. In
light of these criteria, the court in Menke found an excessive dis-
play of authority on the part of the police, which when coupled
with an apparent authority to search the car, gave the agent's in-
quiries "the same effect as a demand or order.
'39
Although the foregoing analysis in itself was sufficient to de-
termine that Menke's consent was ineffective as a constitutional
waiver, the court additionally held that "the failure of the agents
to specifically advise [the defendant] of his right to refuse to allow
the search makes the search and seizure unreasonable. '40  In so
doing, Judge Teitlebaum rejected the overwhelming weight of au-
thority4' by drawing an analogy between the Miranda ruling and
fourth amendment rights. In Miranda, the Court noted that a spe-
cific warning of one's right to remain silent was "the threshold re-
quirement for an intelligent decision as to its exercise."42 The dis-
trict court reasoned that this threshold requirement is no less im-
portant for the proper exercise of one's fourth amendment rights43
because the right to be free from unreasonable searches and seiz-
ures "is certainly as sacred as the right to be free from compelled
self incrimination, and accordingly its protection should be equally
solicitous."
4 4
The Menke court was not the first to extend the Miranda rul-
ing, by analogy, to fourth amendment rights. In United States v.
Blalock45 the District Court for the Eastern District of Pennsyl-
vania pointed out that:
[O]ne cannot intelligently surrender that which he
does not know he has. . . . The fourth amendment re-
quires no less knowing a waiver than do the fifth and
sixth. The requirement of knowledge in each serves the
same purpose, i.e., to prevent the possibility that the ig-
35. 339 F. Supp. at 1030.
36. See United States v. Page, 302 F.2d 81 (9th Cir. 1962); United
States v. Reckis, 119 F. Supp. 687 (D.C. Mass. 1954).
37. See Greenwell v. United States, 336 F.2d 962 (D.C. Cir. 1964);
United States v. Wallace, 160 F. Supp. 859 (D.C.D. 1958).
38. The courts have often held that when the accused actively assists
the officers in their search, his consent is deemed voluntary. Raimondi
v. United States, 207 F.2d 695 (9th Cir. 1953); Windsor v. United States,
286 F.2d 51 (6th Cir. 1923).
39. 339 F. Supp. at 1029. Accord, Bumper v. North Carolina, 391
U.S. 543 (1968), wherein the court ruled that "[mI]ere acquiesence to a
claim of lawful authority will not constitute an effective consent." Id.
at 550.
40. 339 F. Supp. at 1029.
41. See note 2 supra.
42. 384 U.S. 468.
43. 399 F. Supp. at 1028. Accord, Bustamonte v. Schnecklorh, 448
F.2d 699 (9th Cir. 1971).
44. 399 F. Supp. at 1028.
45. 255 F. Supp. 268 (E.D. Pa. 1966).
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norant may surrender their rights more readily than the
shrewd .... To require law enforcement agents to ad-
vise the subjects of investigation of their rights to insist
on a search warrant, would impose no great burden, nor
would it unduly or unnecessarily impede criminal investi-
gation.
40
This language clearly reflects the rationale of the few courts, in-
cluding the Menke court, which have adopted the specific warning
requirement for waiver of fourth amendment rights.
47
Although courts generally do not require the Miranda warn-
ings in search and seizure cases, they have in some instances held
that the failure to advise the subject of these rights is a factor to
be considered in the determination of the validity of an alleged
consent. 48 Under such a rule the significance of an officer's failure
to advise a subject of his fourth amendment rights would vary
inversely with such factors as the mentality and experience of the
consenter. For example, a person very knowledgeable with re-
spect to warrant requirements would not require the warning
while one lacking such knowledge would require the warning. As
a result, there appears to be a growing tendency on the part of the
police to offer specific warnings prior to accepting a subject's con-
sent, even though not constitutionally required to do so.49
In Pennsylvania, the question of whether, in the absence of
a specific warning of one's fourth amendment rights, an effective
consent can be given to a warrantless search, remains unan-
swered. 0 The United States District Courts of Pennsylvania, by
their holdings in Menke and Blalock, do require a specific warning
of fourth amendment rights. However, the Third Circuit Court of
Appeals refused to adopt such a warning requirement in Gov-
ernment of Virgin Islands v. Berne,51 leaving the question of a
fourth amendment warning requirement unsettled in Pennsylvania.
46. Id. at 269.
47. United States v. Nikrasch, 367 F.2d 740 (7th Cir. 1967); United
States v. Blalock, 255 F. Supp. 268 (E.D. Pa. 1966).
48. See Rosenthall v. Henderson, 389 F.2d 514 (6th Cir. 1968).
49. See, e.g., Rodgers v. United States, 369 F.2d 944 (10th Cir. 1967).
50. In Commonwealth v. Harris, 429 Pa. 215, 239 A.2d 290 (1968), the
court after determining an alleged consent to be the product of police
coercion and therefore ineffectual, stated that "we need not reach the
question of whether or not there can be an effective consent to a search in
the absence of a warning of constitutional rights." Id. at 221, 239 A.2d at
29M
51. 412 F.2d 1055 (1969). "The production of a knife by the defend-
ant, when fully cognizant of his right to remain silent and fully aware
that the information he provides may be used against him, does not violate
the fourth amendment." Id. at 1062.
A specific warning of one's fourth amendment rights, when
considered in conjunction with the subjective and objective tests
presently employed by the courts, would greatly simplify the de-
termination of consent issues and at the same time provide ade-
quate safeguards for the individual. With respect to the subjective
criteria, the warning would serve to "inform" the consenter of
his rights thereby assuring a more "intelligent" and "knowing"
waiver, exercised freely and without fear of police retaliation. Al-
ternatively, and with respect to objective considerations, a warn-
ing would establish a standard of police conduct which would di-
minish the number of consents given under duress. One would be
less likely to succumb to duress when advised of his right to refuse
the search. However, the courts must also consider the reports
of impaired police efficiency resulting from the present Miranda
warnings. 52 These factors must be weighed before the issue of
fourth amendment warnings may be settled, and until the United
States Supreme Court considers the question, the lower courts can
justifiably rule either way.
ROBERT 0. VAN HORN
52. See State v. Forney, 150 N.W.2d 915 (Neb. 1967), wherein the
court noted that "the United States Supreme Court has not applied the
Miranda test to search and seizures. Until it does so, if it ever does, we
should not further shackle law enforcement." Id. at 917-18. With re-
gard to the fourth amendment the United States Supreme Court itself
has stated that "the requirements of the Fourth Amendment are not in-
flexible, or obtusely unyielding to the legitimate needs of law enforce-
ment." Berger v. New York, 388 U.S. 41, 62-63 (1967). See generally L.
Singer, The Supreme Court and the Fourth Amendment, 60 CnmW. L.J.
493 (1968); Comment, Miranda v. Arizona and the Fourth Amendment,
46 N.C. L. REv. 142 (1967).
EDUCATION: THE RIGHT OF RETARDED
CHILDREN TO RECEIVE AN EDUCATION
SUITED TO THEIR NEEDS
Pennsylvania Association for Retarded Children v. Commonwealth,
343 F. Supp. 279 (E.D.Pa. 1972).
Mills v. Board of Education, 348 F. Supp. 866 (D.D.C. 1972).
The rights of retarded children of school age to receive a free
publicly-supported education have largely gone unrecognized and
unenforced throughout the history of public education. Recently,
however, the Federal District Court for the Eastern District of
Pennsylvania has ruled that Pennsylvania has a constitutional duty
to provide all retarded children in the Commonwealth with a free
public education suited to their needs.' Drawing upon the equal
protection clause of the fourteenth amendment the court man-
dated that retarded children be given the right to an equal educa-
tional opportunity. To insure that opportunity the court required
that each school grant a hearing before any child is classified as
retarded or transferred to any class outside of the normal educa-
tional program. The Federal District Court for the District of
Columbia extended the principle of PARC, ruling that the Board
of Education of the District of Columbia has a duty to provide a
free public education to all children labeled as mentally retarded,
emotionally disturbed, behavioral problems or hyperactive.2 The
court held that due process requires an adequate hearing prior to
any child's being suspended or expelled from regular schooling or
being reassigned for special instruction.
The Supreme Court of the United States has recognized that
"education is perhaps the most important function of state and lo-
cal governments . .. and [i] t is doubtful that any child may rea-
sonably be expected to succeed in life if he is denied the opportu-
nity of an education." However since the right to a public educa-
tion is not secured by the Constitution 4 and remains unrecognized
1. Pennsylvania Ass'n for Retarded Children v. Commonwealth, 343
F. Supp. 279 (E.D. Pa. 1972) [hereinafter cited as PARC].
2. Mills v. Board of Educ., 348 F. Supp. 866 (D.D.C. 1972).
3. Brown v. Board of Educ., 347 U.S. 483, 493 (1954).
4. Flemming v. Adams, 377 F.2d 975 (10th Cir. 1967), cert. denied,
as a fundamental interest,5 it only exists insofar as it is granted
by state legislatures. Yet once a state undertakes to provide public
education, it must be equally available to all citizens since the
right becomes subject to both the equal protection and due proc-
ess guarantees of the fourteenth amendment.6
Unfortunately for countless numbers of children, the existence
of a right and its enforcement are not one and the same. The
President's Commission on Mental Retardation estimates that fully
sixty per cent of the children of school age who are retarded are
not receiving an education.7 The court in PARC found that there
may be as many as fifty thousand retarded children of school age
who are excluded from any education in the Commonweath.s The
Mills court placed the estimate for the District of Columbia at
eighteen thousand.9 The problem is clearly one of grave national
dimensions.' 0
The compulsory school attendance laws of Pennsylvania and
the District of Columbia provide that the required attendance pro-
visions shall not apply to any child who is found to be unable to
"profit" from attendance at school." The plaintiffs in both PARC
and Mills charged that these provisions were used by school dis-
tricts to exclude retarded students from the educational system.
Plaintiffs alleged that the defendants' use of these statutory provi-
sions 12 violated the constitutional rights of retarded children un-
der the fourteenth amendment.
The challenge to the application of these statutes to exclude
mentally retarded children from the schools was brought in the
form of a class action. 3 The class in PARA consisted of all men-
tally retarded children in the Commonwealth of Pennsylvania be-
389 U.S. 898 (1967). See also McClellan v. Shapiro, 315 F. Supp. 484 (D.
Conn. 1970).
5. San Antonio Indep. School Dist. v. Rodriguez, 93 S. Ct. 1278,
1297 (1973).
6. Brown v. Board of Educ., 347 U.S. 483, 493 (1954). See also
Griffin v. City School Bd., 377 U.S. 218 (1964); Cooper v. Aaron, 358 U.S. 1
(1958); Byrd v. Sexton, 277 F.2d 418 (8th Cir. 1960).
7. PRESIDENT'S COM'N ON MENTAL RETARDATION, ANNUAL REPORT
(1969) at 18.
8. 343 F. Supp. 279, 296. See, e.g., D. STEDMAN AND D. SHERWOOD,
HYPOTHETICAL COMMUNITY, AVERAGE INCIDENCE OF MENTAL RETARDATION
BASED ON 1965 CENSUS FIGURES IN FOUR POPULATIONS, 100,000 PEOPLE (1967).
9. 348 F. Supp. 866, 868. See DISTRICT OF COLumBIA BD. OF EDuc.,
RATIONALE FOR TASK FORCE ON SPECIAL EDuc. (1971) at 1.
10. See, e.g., REGAL, ELLIOT, GROSSiAN AND MORSE, THE SYSTEMATIC
EXCLUSION OF CHILDREN FROM SCHOOL (1971).
11. PA. STAT. ANN. tit. 24, § 13-1330(2) (Supp. 1972-73); D.C. CODE
ANN. § 31-203 (Supp. v. 1972).
12. The courts were also asked to consider other statutes. PA. STAT.
ANN. tit. 24, § 13-1304, 1326, 1330, and 1375 (Supp. 1972-73). D.C. CODE
ANN. §§ 31-101, 103, 201, 203, 207 and 208 (Supp. V, 1972).
13. FED. R. CIv. P. 23 (b) (1) (B).
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tween the ages of six and twenty-one who had been denied access
to a free public program of education and training.1 4 The plain-
tiffs in Mills sued on behalf of all residents of the District of Co-
lumbia of school age who had been excluded from a free public
education or otherwise deprived of access to publicly-supported
education.1" In PARC the plaintiffs invoked the jurisdiction of a
three-judge court to challenge the exclusionary statute under 28
U.S.C. §§ 2281 and 228418 alleging that the constitutional issue pre-
sented by the Pennsylvania statute's violation of equal protection
and due process was not "plainly insubstantial." 17 The plaintiffs
stated their cause of action under 42 U.S.C. §§ 1981 and 1983.18
The plaintiffs in Mills chose to use the jurisdictional conduit of 28
U.S.C. §§ 1331, 1343, 2201; 19 they also stated their cause of action
under 42 U.S.C. § 1983.20
The courts in each case were confronted with two issues:
whether the defendants' actions in classifying the plaintiffs as re-
tarded, causing their exclusion from the normal educational sys-
tem, had denied them equal protection under the law in violation
of the Constitution; and whether the classification processes were
violative of plaintiffs' rights to due process.
The equal protection dispute in PARC was settled by agree-
ment between the parties rather than by judicial determination.
A consent agreement was submitted to the court, which in accept-
ing the agreement entered an interim order temporarily enjoining
the defendants from applying the challenged statutes so as to deny
retarded children access to a public education.21 At a hearing held
to examine objections to the proposed settlement, objections were
raised to the court's jurisdiction over the equal protection claims.
22
Evaluating this objection the court employed a rather simple syl-
logism. Reasoning that since "[a] ll mentally retarded children are
14. 343 F. Supp. 279, 282.
15. 348 F. Supp. 866, 870.
16. 28 U.S.C. § 2281 (1968), Injunction Against Enforcement of State
Statute Three-judge Court Required.
17. See Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713,
715 (1962); Ex parte Porsky, 290 U.S. 30, 32 (1933). For cases of the same
circuit where a three judge court was convened, see McElroy v. Santiago,
319 F. Supp. 284 (E.D. Pa. 1970); Cooper v. Laupheimer, 316 F. Supp. 264
(E.D. Pa. 1970); Woods v. Miller, 312 F. Supp. 315 (W.D. Pa. 1970).
18. 42 U.S.C. § 1981 (1968), Equal Rights Under the Law; 42 U.S.C.
§ 1983 (1968), Civil Action for Deprivation of Rights.
19. 28 U.S.C. § 1343 (1968), Civil Rights and Elective Franchise.
20. 42 U.S.C. § 1983 (1968), Civil Action for Deprivation of Rights.
21. 343 F. Supp. 279, 288.
22. Id. at 296.
are capable of benefiting from a program of education and train-
ing,"2 3 and since there is no "rational basis"' 24 for excluding from
the educational process one capable of learning, therefore, there
can be no basis for excluding retarded children from the educa-
tional system.25 The court thus adopted the traditional equal pro-
tection test of "whether the challenged state action rationally fur-
thers a legitimate state purpose or interest,"26 and held that there
was no rational basis for the exclusions.
27
The Mills court, evaluating actions of the Board of Education
of the District of Columbia, could not rely upon the fourteenth
amendment since it requires that "[n]o state ' 28 may deprive any
person of the equal protection of the laws. The court relied upon
Bolling v. Sharpe,29 which was decided the same day as Brown,80
which applied the Brown rationale that education must be made
available on equal terms2 ' to the District of Columbia. The court
in Mills also placed considerable emphasis on Hobson v. Hansen.2
The Hobson decision is interesting for the manner in which it
found equal protection applicable to the District of Columbia. The
Hobson court recognized that Bolling3s had found that the equal
protection clause's proscription against de jure school segregation
was an element of due process under the fifth amendment, thereby
applicable to the District of Columbia.3 4 Other doctrines of equal
protection, the Hobson court reasoned, were also included within
the due process clause of the fifth amendment. Looking to the Su-
preme Court's findings that the due process clause of the four-
teenth amendment was elastic enough to embrace not only the
first35 and fourth36 amendments but also the self-incrimination
clause of the fifth,37 the speedy trial, confrontation and assistance
of counsel clauses of the sixth38 and the cruel and unusual punish-
ment clause of the eighth;' the Hobson court held that the doc-
trine of equal educational opportunity espoused in Brown40 "is in
* 23. Id.
24. Id. at 297.
25. Id. citing Brown v. Board of Educ., 349 U.S. 483 (1954).
26. McGinnis v. Royster, 93 S. Ct. 1055, 1059 (1973); San Antonio
Indep. School Dist. v. Rodriguez, 93 S. Ct. 1278, 1308 (1973).
27. 343 F. Supp. 279, 297.
28. U.S. CONST. art. XIV, § 1.
29. 347 U.S. 497 (1954).
30. Brown v. Board of Educ., 347 U.S. 483 (1954).
31. Id. at 493.
32. 269 F. Supp. 401 (D.C.D.C. 1967).
33. Bolling v. Sharpe, 347 U.S. 497 (1954).
34. Hobson v. Hansen, 269 F. Supp. 401, 492 (D.C.D.C. 1987).
35. Near v. Minnesota, 283 U.S. 697 (1931).
36. Wolf v. Colorado, 338 U.S. 25 (1949).
37. Malloy v. Hogan, 378 U.S. 1 (1964).
38. Klopfer v. North Carolina, 386 U.S. 213 (1967); Pointer v. Texas,
380 U.S. 400 (1965) ; Gideon v. Wainwright, 372 U.S. 335 (1963).
39. Robinson v. California, 370 U.S. 660 (1962).
40. Brown v. Board of Educ., 347 U.S. 483, 493 (1954).
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its full sweep a component of due process binding on the District
[of Columbia] under the due process clause of the Fifth Amend-
ment."4' The Mills court concluded that since the denial of an
equal education to poor people violated the due process clause,
42
then "[a] fortiori ... denying ... [retarded children] not just an
equal publicly-supported education but all publicly-supported ed-
ucation while providing such education to other children, is viola-
tive of the Due Process Clause.1
43
Each court also considered whether the plaintiffs had been
unconstitutionally denied rights of procedural due process. The
courts took note in each case of the fact that the plaintiffs had
been denied an adequate hearing before classification and that
they had been completely denied review of their status.
4 4
In considering the due process issue, the PARC court held over
objections of administrative and financial burdens that "due proc-
ess requires a hearing before retarded children may be denied
a public education" 45 and that the parents of retarded children had
not been afforded a hearing and, in many instances, even notice
of their child's exclusion from public school. The court found
that "such crass and summary treatment ... becomes suspect...
because of the stigma which our society unfortunately attaches to
the label of mental retardation." The Mills court needed but a
single paragraph to conclude that "[d] ue process of law requires a
hearing prior to exclusion, termination of [sic] classification into a
special program," 46 holding that the failure to afford a hearing and
periodic review "cannot be excused by the claim that there are in-
sufficient funds."
4 7
Both the PARC and Mills courts sought to fashion a decree
41. Hobson v. Hansen, 269 F. Supp. 401, 493 (D.C.D.C. 1967).
42. Id.
43. 248 F. Supp. 866, 875.
44. Id. at 869-70.
45. 243 F. Supp. 279, 293.
46. 248 F. Supp. 866, 875. The Mills court cited the following cases
in support of this finding: Goldberg v. Kelly, 397 U.S. 254 (1970); Wil-
liams v. Dade County School Bd., 441 F.2d 299 (5th Cir. 1971); Dixon v.
Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961), cert. denied, 368
U.S. 930 (1961); Vought v. Van Buren Public Schools, 306 F. Supp. 1388
(E.D. Mich. 1969); Soglin v. Kauffman, 295 F. Supp. 978 (W.D. Wisc. 1968).
In addition, see Snaidach v. Family Finance Corp., 395 U.S. 337 (1969)
(prejudgment garnishment); Armstrong v. Manzo, 380 U.S. 545 (1965)
(deprivation of parenthood); Schware v. Board of Bar Examiners, 353 U.S.
232 (1957) (right to take bar examination); Cole v. Young, 351 U.S. 536
(1956) (dismissal from employment); Swarb v. Lennox, 314 F. Supp. 1091
(E.D. Pa. 1970) (confession of judgment).
47. 348 F. Supp. 866, 876.
which would provide remedial relief from the exclusionary poli-
cies. The decrees which were entered establish the rights of each
class of plaintiff to equal educational opportunities, to due process
in classification, and to the immediate end of exclusion from the
educational system.48 The PARC decision recognized the constitu-
tional duty of the Commonwealth to educate each retarded child
in Pennsylvania, stating that "[i] t is the Commonwealth's obliga-
tion to place each mentally retarded child in a free, public program
of education and training appropriate to the child's capacity. .... -49
The defendants were ordered to cease from applying the com-
pulsory attendance law in any manner which would postpone or
deny access to free public education;50 the court held that such
law meant that parents were excused from liability under the com-
pulsory attendance provisions, and that students could not be ex-
cluded under the provision.5 1 It was also held that pre-school pro-
grams were to be included under the decree and that school dis-
tricts providing pre-school classes were obligated to include in-
struction tailored to the needs of retarded pre-schoolers .5  The
order provided that no child may be excluded from regular classes,
suspended, reassigned or otherwise subjected to a change in educa-
tional status without due process. The due process as envisioned
by the court includes timely notice of any proposed action and a
full hearing.5" presided over by an impartial officer.5 4 The school
district has the burden of proof5 5 and the parent has the right to
counsel, 56 access to records, 57 presentation of evidence and wit-
nesses,58 and cross-examination.5 9 An immediate reevaluation of
all persons classified as retarded was ordered,60 and provisions
were to be made for the periodic review of classification.5 1
The order entered in Mills extended the protections established
in PARC. The Board of Education was enjoined from excluding
plaintiffs and their class from a regular school assignment without
providing for adequate and immediate alternative education and a
constitutionally adequate prior hearing and periodic review.6 2 Or-
48. For cases considering the importance of timely review and im-
mediate action, see, e.g., Wisconsin v. Constantineau, 400 U.S. 433 (1971);
Alexander v. Holmes County Bd. of Educ., 396 U.S. 19 (1969); Green v.
County School Bd., 391 U.S. 430 (1968).
49. 343 F. Supp. 279, 307, para. 7.
50. Id. at 308, para. 9.
51. Id. at 310, para. 20.
52. Id. para. 22.
53. Id. at 303-04, para. a-i.
54. Id. at 305, para. 1.
55. Id. para. o.
56. Id. para. q.
57. Id. para. r.
58. Id. para. t.
59. Id. para. s.
60. Id. at 314, para. 42.
61. Id. at 308, para. 12.
62. 348 F. Supp. 866, 878, para. 2.
Recent Cases
DICKINSON LAW REVIEW
dering the Board to evaluate the needs of all children classified
as "exceptional, '6 3 the court called for a comprehensive plan pro-
viding for the identification, notification, assessment and place-
ment of all class members.6 4 Finally, hearing procedures were es-
tablished substantially similar to thosee set out in PARC,65 but the
court extended this protection to any child suspended for a period
of longer than two days for disciplinary reasons.66
PARC and Mills represent a milestone in civil rights litigation,
by their recognition of rights which have long been considered by
school officials to be nonexistent. There remain, however, unan-
swered questions. Still to be considered are other methods of dis-
crimination and exclusion operating within the normal educa-
tional program. One such method is known as a track system.
Found in over ninety per cent of our publicly-supported high
schools. 67 a track system refers to differentiated courses of study
offered to the high school student. Tracks may be labeled as col-
lege preparatory, business vocational or general, all requiring or
forbidding certain courses to students in each track. The track
system has been described as:
(1) . . . [creating] a hierarchy of social and educational
standing not based on merit; (2) ... ratify [ing] social
caste standings and reinforc [ing] stereotypes; and (3) ...
reduc[ing] most students' educational opportunities, but
open[ing] virtually no new job possibilities.6"
The question of whether the classification procedures by which a
student is relagated to a particular tract deny equal educational
opportunities or violate due process remains largely unanswered.
A further question is whether a student who feels that he may
better benefit from classes in special education may invoke the
hearing procedure to require a school to transfer him to a program
more suited to his needs.
PARC and Mills have sought to solve one long-standing educa-
tional problem, granting to retarded children "new hope in their
quest for a life of dignity and self-sufficiency."6 9 Foreshadowing
other attacks upon educational classifications, PARC and Mills
63. Id. at 879, para. 9.
64. Id. para. 10.
65. Id. at 880-81, para. 13.
66. Id. at 878, para. 4.
67. See HAvAR UmNvERsrry CENTm roR LAw AND EDUCATION, CLASS-
IFIcATrON MATEaALS (1972) at 1.
68. Id.
69. 343 F. Supp. 279, 302.




70. See, e.g., Chapman v. Gerard, 456 F.2d 577 (3d Cir. 1972) (Statute
barring residents of the Virgin Islands from participating in territorial
scholarship fund solely by reason of alienage held unconstitutional);
Kline v. Vlandis, 346 F. Supp. 526 (D. Conn. 1972) (Statute imposing
higher fees at state university for non-residents held invalid where it did
not permit a charge in residency status for purposes of seeking an edu-
cation); Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972) (use of I.Q.
test for purposes of determining whether to place black students in classes
for mentally retarded held invalid).
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Hirsch, Weise & Tillman . . .2 Frick Bldg., Pittsburgh
C. John Tillman
George H. Thompson
Nicholas Unkovic ---- -- 747 Union Trust Bldg., Pittsburgh
ARmsTRONG CoUNTY
Harvey H. Heilman, Jr., Esq ......... 200 No. Water St., Kittanning
BEDFORD COUNTY
Koontz & Koontz -------- Bedford Professional Bldg., Bedford
Ray G. Replogle ....------------.....--------.... 12 Public Square, Bedford
Stanley G. Stroup ..................-No. 8 Public Square, Bedford
BEms CouNTY
Adam B. Krafczek ----......... 44 N. 6th St., Reading
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